BEZFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVAT ICHN
OF THE STATE OF MONTANA
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IN THE MATTER OF THE APPLICATION ) ‘
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 27665-S411 BY HOWARD ANSON )

* Kk k kX ® X %k k * %

The time period for filing exceptions to the Hearing
Examiner's Proposal for Decision in this matter has expired.
Timely exceptions to the Proposal for Decision were received from
the Applicant, Howard Anson, on May 13, 1986, and by C. Bruce
Loble, on behalf of the Carrie Hilger Ranch Co., on May 15,

1286. Oral arquments were held before the agency 1in Helena,
Montana, on November 18, 1986.

The Department of Natural Resources and Conservation
(Department or DNRC), accepts and adopts, except as specifically
modified herein, the Findings-of Fact and Conclusions of Law of
the Hearings‘Examiner as contained in the April 29, 1986,
Proposal for Decision, and incorporates them by reference. Baged
on these Pindings of Fact and Conclusions of Law, as modified,
all files and records herein, and the attached Memorandum to the

Order, the Department makes the following:




ORDER

application for Beneficial Water Use Pernit No. 27665-g41l1 by

Howard Anson is hereby denied.

DONE this 7 - day of Jpgwe o+ 1987. )
i ¢ /

,../ ‘176//‘{ .:_—} ' j Tﬁ’( 1

Gary Fritz, deminisfrator’
Water Rescurces Division
Department of Natural Resources

and Conservation
1520 E. 6th fvenue
Helena, Montana 59620-2:01
{4086) 444 - 6605

NOTICE
the Department's Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by fiiing ¢

petition in tne appropriate court within thirty (30) day+s after

service of the Final QOrder.




MEMORANDUM TO THE INAL ORDER

Yhe Oylicant in this matter, Howard Anson, propored to
divert water from Towhead Creek to bz pumped up to nearby benca
vands for irrigation of appreximately 1C acres. Timely
objections were £.led by Montana Power Company (MPC* and Carrie
liilger Ranch Company (Hilger Ranch). MPC's objections 4ere founa
sufficiently similar in naturz and extent to cbjections filed in
previous Departnent procesdirgs and were stricken. HEilger Ranch
objected to the application cn the basis that there wes no
unapprovriated waters in Towhead Creek and that any diversion by
the Applicant would adversely affect the Hilgexr Ranch water
rights.

Rased on the fots and evidence of this case, the Hearing
Examiner concluded that the Applicant had not proren Dy
substantial credible evidenc: that prior appropriators would not
be adversely affected and that the application for Deneficial
Water Use Permit No. 27665-s54171 by Eoward Anscn should be
denied. §85-2-311(1}(b), MCA.

The Applicant filed exceptions to the Proposal for Decision
asscerting that there is unappropriated water available in the
source of supply and that prior appropriatcrs would not be
adversely affected by the proposed appropriation.

The DNRC must act in accordaince with the administrative
Procedure Act in reviewing the Hearing Examiner's Proposal for
Decizion. § 2-4-101 ct segq., MCA. Section 2-4-261(3), MCA,

states, in part:
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The agency may adopt the proposal for decision as
the agency's final crder. The agency in 1ts final
order may reject or modify the conclusions of law
andé interpretation of administrative rules in the
proposal for decision but may not reject or modify
the findings of fact unless the agency first
determines from a review of the compl ete record
and states with particularity in the order that
the findings of fact were not pased on competent
substantial evidence or that the proceedings on
which the findings were based did not comply with
the essential requirements of law.

lr. Anson excepts to the proposed Findilngs of Fact and
Conclusions of Law regarding the history of water use Dby the
ililger Ranch, the availability of flood waters in excess of
éiversion by the Hilger Ranch, and the guantity and timing of the
diversions by the Hilger Ranch.

vhe Applicant challenges the findings and conclwuuions in the
Proposal for Decision on the history of water use by the Hilger
Ranch. Specifically., he ~ontends that the proposed water use
would ﬁot impede any valid existing water right because the
iilger kanch acquired no right to use water in the upper ditch

prddr Eo 1353 Applicant's Excertions to Proposal for Decision,

at 2. Therefore, the Applicant contends there is unappropriated
water available for the proposed use.

However, based on testimony of Objectors and Statements of
claim for Existing Water Rights {sR76 Claims), the Hearing

fxaminer concluded that Hilger Ranch has established a pre-~1973

use right at the upper diversion. Proposal for Declsion:

Conclusion of Law No. 8. This conclusion is based on suhsktantial

credible evidence on the record as a whole. It is not necessary
_4_
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to have measuring devices or "guantity inspections” in order to

have a valid existing right. Applicant's Exceptions to Proposal
g

for Decision, at 1. While it is true that a water right cannot
be established for more water than can be beneficially used,
evidence on the record supports the conclusion that water
diverted is beneficially used anc a valid pre-1973 right exists
which may be adversely affected by the proposed apprepriation.
Applicant asserts that surface water runs past the
Ubjector's lowest diversion point and that the minute quantity of
water he wishes to appropriate would not adversely afiect prior
rights. Objectors contend that all water from Towhead Creek is
giverted for agricultural purposes, even during spring runoff.
The burden of showing that there are unappropriated waters
available and that vights of prior appropriators will not
acdversely be affected rests with the Avplicant. The Hearings
Examiner concluded that the Applicant did not provide substantial
credible evidence that prior appropriators will not be adversely

affected. Proposal for Decision, Conclusion of Law No. 10. The

Hearings Examiner weighed and evaluated all conflicting evidence
in reaching her findiﬁgs. fach of the Hearings Examiner's
Findings and Conclusions are supported ty competent substantial
evidence on the record, and will not be disturbed herein.

The exception filed concerning a right-of-way and easement
for a ditch is not within the scope of this proceeding and will

not be considered herein. applicant's Exceptions to Preposal for

Decision, at 2.
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Applicant excepts to the gquantity and timing of diversions
made by the Hilger Ranch. Applicant appears to claim that much
of the water in Towhead Creek is subsurface flow and since this
subsurface water would be avairable to CObiectors if tapped at the
second and third diversions instead of relying on surface flows
to satisfy their water right, unappropriated water is available.

Applicant’s kExceptions to Proposal for Decision, at 1. An

appropriator must have a reasocnable means of diversicn, Crowley

v. District Court, 108 dont. 89 (1839), and what was historically
reasonable may become unreasonable in light of current demands

and changed conditions. fTulare Irrigation District wv.

Lindsav-Swatnmore Irrigation District, 45 P.2d 872 (CA., 1535) .

However, in this case, Ubjectors assert that their means of

diversion at all three locations is reasconable and customary.

See Oral Arguments, statement of Les Loble (Nov. 18, 1986).
Evidence on the record shows that Objectors have nistorically
beneficially used water from Towhead Creek by diverting the
surface water. FEvidence is not sufficlent to show that the
current means of diverting surface flow is unreasonable.
Therefore, the Hearing Examiner's conclusien that unappropriated
water is not available for Applicani s proposed use is supported
and will not be disturbed.

The Proposal tor Decision, Conclusion of Law No. 8 states,
in part: "However, any determination on the reasonableness of
the Hilger means of diversion must be made in the ongoing

it

adjudication or another forum. This sentence should not be

construed tc mean that the Department cannot examine the nature
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and extent of underlyinjg ricghts that Objectors claim will be
adversely affected. As part of its statutory duties, the
Department may review the reasonableness of the Objectors' means
of diversion to determine if waste is occurring and therefore

there are unappropiiated waters in the source of supply. See 1

the Matter of the Application for Beneficial Water Use Permit No.

12016-541C by Don L. Brown, Final Order, April 24, 1984.
However, in this case, the Hearings Examiner found that there was
insufficien; evidence on the record to make a finding that the
Hilager means of diversion was unreasonable and no such
determination would be made in this proceeding. Therefore, the
issue of waste, if it is to be addressed in this matter, must be
addressed in the adjudication process or another forum.

The Applicant also asserts that some water rights are being
misused by the Hilger Ranch. Montana water 1aw provides that
there is no right to waste water. "'Waste' means the
unreasonanle loss of water through the design or negligent
operation of an appropriation or water distribution facility or
the application of waters to anything but a beneficial uce."”

§ 85-2-102{(13), MCA. The Applicant asserts that the Objectors’
operation of their ditches is wasteful within the meaning of the

statute. Applicant's Exceptiocns to Proposal feor Decision, at 2.

It 1s the Applicant's obligation to show that, because the
Objectors are wasting water, there is water available for
appropriation. The Hearings Examiner correctly conclu?ed that
the record in this matter is not sufficient to establish that the

Objectors are wasting water. The Applicant states that further
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proof could be supplied to the Department to prove waste.
However, the record in this matter is closed and no new evidence
can be submitted.

The exception to the Proposal for Decision filed by the
Carrie Hilger Ranch Company states that Brian Hilger is not a
co-owner of Hilger Ranch as stated in Finding of Fact No. 17.
After review of the complete -~ecord, the Agency finds that
Finding of Fact No. 17 1is not based on competent subsﬁantial
evidence and éhould be modified. Therefore, Finding of Fact
Nc. 17 is amended to read:

"17. bBrian Hilger, a neighbor of the Carrie Hilger

Ranch Company, testified that he had been familiar

with the Towhead Creek area all of his life (since
1912 . . . "

The evidence on the reccord supports the Hearings Examiner's
conclusion that the Applicant has not proven by subustantial
credible evidence that there are unappropriated waters available
and that prior appropriators would not be adversely affected.

§ 85-2-311, MCA. Therefore, the Application for Benef icial Water

Jce Permit No. 27665~s54lTI i3 hereby denied.
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X BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) PROPOSAL FOR DECISION
NO. 27665~-s541T1 BY HOWARD ANSON )

* % % k % * k % * *

Pursuant to the Montana Water Use Act and to the contested
case provisions of the Montana Administrative Procedure Act, a
hearing in the above-entitled matter was held on June 18, 1985 in
Helena, Montana, and was reconvened in Helena on August 21, 1985.

Howard Anson, the Applicant in this matter, appeared pro se

o at the hearing. ‘

Objector Carrie Hilger Ranch Company appeared by and through
counsel BRruce C. Loble, and Nick Hilgef, Bryan ﬁilger, and Violet
Nelson. William Dunham, Executive Director of the Montana Land
Reliance, appeared as a witness for the Objector.

» Phillip Ogle, lessee of the Carrie Hilger Ranch, appeared

personally and by and through counsel Bruce C. Loble.

T.J. Reynolds, Field Manager of the Helena Water Rights
Bureau Field Office, and Jim Beck, Agricultufal Specialist with

the Helena Field Office, appeared as staff expert witnesses for

the Department of Natural Resources and Conservation (hereafter,

the "Department").
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STATEMENT OF THE CASE

On June 17, 1980, the Applicant filed Application for
Beneficial Water Use Permit No. 27665-s411, requesting 450
gallons per minute (gpm) up to 157 acre-feet of water per year
from Towhead (Ming) Creek for new sprinkler irrigation of 65

acres. The requested period of use is April 1 to October 31.

inclusive, of each year. The proposed diversion would be made by
means of é pump lo~ated in the NEXNWYSE% of Section 18, for use
on 65 acres of land located in the SE% of Section 18, all in
Township 137North, Range 3 West, Lewis & Clark County, Montana.
The pertinent portions of the Application were published in

the Independent Record, a newspaper of general circulation in the

area of the source, on February.24, March 3, and March 10, 1982.

Two timely objections were filed to the Application. Montana
Power Company objected to the Application on the basis that it
would adversely affect the Company's claimed water use rights at
their dams downstream oﬁ the Missouri River.

Commencing with the Proposal for Decision In_re Brown, and

continuing through a number of hearings where the Montana Power
Company presented evidence on similar objections, the Department
has concluded that the scope and extent of MPC's rights to water
as indicated by the evidence did rot warrant denials of
applications for new water use permits. Therefore, on April 24,
1084, the Department directed Montana Power Company to show cause
why its objection should not be stricken. On May 14, 1984, MPC
filed a Memorandum of Cause. On November 1, 1984, MPC's

objections to the Application in this matter were declared

invalid and were stricken.
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Carrie Hilger Ranch Company objected to the Application on

the basis thatlthere are no unappropriated waters in Towhead
Creek, and that any diversion by the Applicant will adversely
affect the Carrie Hilger Ranch Company. The objection alleges
that the Carrie Hilger Ranch uses all water in the creek for

stockwater and irrigation, and that the proposed diversion will

reduce the number of stock which can be watered and the number of
acres, or yield, of land which is irrigated.

Phillip Ogle, who began leasing the Filger Ranch in 1983,
joined in the Carrie Hilger Ranch Company's Objection at ﬁhé time
of the hearing.

On June 7, 1985, Jim Reck mailed a copy of his report
entitled "Field Investigation of Application for Beneficial Water
Use Permit No. 27665 (Howard Anson)” (héreafter, "Field Report"),
and a list of Department Exhibits, to all parties of record.

Objector Carrie Hilger Ranch Company. throuéh counsel Bruce
C. Loble, made a demand for discovery upon the Applicant, to
which the Applicant failed to respond. -(See April 30, 1985
Objector's Initial Discovery; May 20, 1985 Motion to Compel
Discovery; and June 4, 1985 Response to Objector's Motion to
Compel Discovery.) As a result of Applicant's failure to
respond, the Objector alleged that Objector's ability to prepare
for the scheduled hearing was impeded. Therefore, the hearing in
this matter was bifurcated: the Applicantvpresented_his case, at
the scheduled June 18, 1995‘hearing {and the Department expert
witnesses presented testimony and exhibits), then the hearing was

reconvened on August 22, 1985 for cross-examination of the
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Applicant and the Department personnel, and presentation of the
Objector's case. The record in this matter was closed at the end

of the August 22, 1985 portion of the hearing.

EXHIBITé
The Applicant did ndt offer any exhibits for inclusion in the
record in this matter.
The Objectors offered five exhibits for inclusion in the
record in Fhis matter:

Objectors' Exhibit 1 is a photocopy of a Water Resource

Survey Map showing Township 13 North, Range 3 West, Lewis & Clark
County, Montana. The exhibit is marked in red to show the three
diversion ditches of the Carrie Hilger Ranch Company., and the
érea irrigated by the upper diversion. fMarkings made by Phillip
Ogle at the hearing.)

Objectors' Exhibit 2 is a notarized photocopy of a Deed of

Conservation Easement between Carrie Hilger Ranch Company and the
Montana Land Reliance, offered for the purpoée of showing the
economic basis for the Carrie Hilger Ranch Company. and its
dependence upon livestock and agriculture.

Objectors' Exhibit 3 is a looseleaf booklet containing

photocopies of the Statements of Claim for Existing Water Rights
(SB76 Claims) filed by the Carrie Hilger Ranch Company, the
gsieben Ranch Company, and Tim Babcock.

Obiectors' Exhibit 4 is a looseleaf booklet containing 13

photographs of Towhead Creek, Carrie Hilger Ranch hav fields, and
points of diversion and ditches of the Carrie Hilger Ranch.

(Photos taken by Bruce C. Loble on June 1, 1985.)

CASE # ues -
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oObjectors' Fxhibit 5 consists of two photographs of hay

fields on the Carrie Hilger Ranch which are irrigated from the
upper diversion ditch. (Photos taken by Violet Nelson on an
undetermined date. Photos were developed in October, 1971, as
shown by the printed marks.)

objectors' Exhibits 1 through 5 were offered and accepted for

the record without objection.

The Department offered five exhibits for inclusion in the
record in this matter.

Department Exhibit 1 is a field report by Jim Beck, entitled

npield Investigation of Application for Beneficial Water Use
Permit No. 27665 (Anson)." Copies of this report were mailed to

all parties of record on June 7, 1985.

pDepartment Exhibit 2 is a composite photocopy of two aerial
photographs of Towhead Culch. (Photographs taken by U.S. |
Department of Agriculture in September, 1978.)

Department Exhibit 3 1s a composite of three photocopied

U.S.G.S. quadrangle maps showing Towhead Gulch.

Department Exhibit 4 consists of a diagram showing drawings

of three cross sections of Towhead gulch. The drawings depict
"idealized"” stream conditions; that is, they illustrate the
general correlation of flow conditions to the amount of
dischafge, the area of the streambed, and the presence of gravel

or other porous materials.
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Department Exhibit 5 consists of two charts. The first chart

shows a month-by-month breakdown of crop water needs (in
acre/feet per acre) for alfalfa and grass. The second chart
shows month-by-month peak flow rate needs (in gpm per acre) for
alfalfa and grass.

Department Exhibits 1 through 5 were of fered and accepted for

the record without objection.

The Hearing Examiner, having reviewed the record in this
matter and being fully advised in the premises, does hereby make
the following proposed Findings of Fact, Conclusions of Law, and

Order.

FINDINGS OF FACT

1. The Department has jurisdiction over the subject matter
and the parties hereto, whether they appeared at the hearing or
not.

2., The Application for Beneficial water Use Permit
No. 27665-s411 was duly filed with ﬁhe pDepartment of Natural
Resources and Conservation on June 17, 1980, at 1:00 p.m.

3. The pertinent portions of the Application were published

in ‘the Independent Record, a newspaper of general circulation in

the area of the source, on February 24, March 3, and March 10,
1982.

4. The source of the proposed apprbpriation is Towhead
Creek, also known as Ming Creek., For purposes of chis Proposal,

the creek will be referred to only as Towhead Creek.

CASE # 27e.5
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5. Howard Anson, the Appiicant in this matter, originally
applied for 450 gpm up to 157 acre-feet to irrigate 65 acres of
land. At the June 18, 1985 hearing in this matter, Mr. Anson
stated that he has decided to irrigate only an area of slightly
over 10 acres West of the creek. He stated at that time that he
was not changing.thé requested flow and volume of water- since
the pump he looked at four years ago would pull about 450 gpm
with a 4-inch pipe.

However, at the August 21, 1985 portion of the hearing, MrI.
Ancon testified that he only wants to appropriate 80 gpm. BHe did
not testify as to whether his intent is to modify the volume
amount, as well.

6. Mr. Anson testified that he proposes to Givert water from
z point on Towhead Creek which is approximately 100 feet upstr2am
from the Hilger Ranch upper diversion. The water would be pulled
in through a flexible steel diverter in the creek through a
A-inch pipe, and pumped to an area of approximately 10 acres
located on a bench abcut 80 feet above the crL.2k.

Mr. Anson described his diversion works as a “portable pivot,
flex-pipe pump."” He stated that the pump would set up abové the
creek and would be portable, and that the pipe and diverter must
be flexible because of the wildness of the stream. He also
stated that it would not be feasible to use any kind of concrete
diversion structure because the structure would -£ill with loose
gravel or shale. Although Mr. Anson did not discuss it at the
hearing, the Application suggests that a small rock dam would be

put in on the creek to provide sufficient water depth for

pumping.
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Mr. Anson also testified that he does not presently know_the
make, size, or output of the pump or the sprinkler system he
would use, since he doesn't have current information: his plans
were made several years ago at the time of his application.
However, he stated that he plans on using a portable pivot which
can be moved on four wheels, with a flexible line, and the
sprin’:ler itself would be a “bié gun™, a single gun nozzle which
pivots.

7. Mr. Anson stated that he is very familiar with Towhead
Gulch, and that he has good knowledge of the hydrology of the
drainage through observation and through several tests he has
made over the vears, including digging down to bedrock near his
house with a backhoe.

Mr. Anson testified that he believes there are at 1easf three
levels of flow in Towhead Creek, with a -urface flow which is
fairly constant, a subéurface flow wh'«? 1s verv constant and
which has not altered in all the vears of Mr. Anson's experience,
and a deeper (bedrock) flow, located four to fifty feet below the
subsurface water, which changes very fast.

Mr. Anson testified that his rroposed diversion would not
disturb the bottom level of water, which he believes is the water
which reaches Upper Holier Lake. Rather, the proposed
appropriation would be taken from the top, "surface"” flow of
Towhead Creek.

8 Mr. Anson testified that he does not believe 1is proposed

divercion will adversely affect Carrie Hilger Ranch Company. He

ctated that he cCoes not believe the Hilger Ranch has a water

right, except by usage, since they do not have a right-of-way for
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their upper ditch, and since the water rights purchased by the

nilgers historically have not been diverted through the upper
jitch. Mr. BAnson added that the water being diverted.by Hilger
Ranch at the upper diversion does not get to the Hilger Ranch
property; but leaks out along the way: he testified that he
feels he should be entitled-to the water, since it cannot be
applied to a beneficial use by Hilger Ranch.

Tn response to a question from counsel for the Objectors as
to whether the Applicant would allow water to travel down to the
Hilger points of diversion to-fill prior rights, the Applicant
stated that if he put a pump in the creek, he would want to run
it. He said that he did not care what happened to the rest of
the water, but that he felt it was not his concern if his
diversion impacted the Hilgers. He added that he would respect a
call on the stream by a senior user if the call "was reasonable.”

Mr. Anson further testified that he believes that the '
installation of a 15-inch pipe in the gravels at the upper Hilger
diversion, since it diverts subsurface water, has freed surface
water for appropriation. FHe gquoted the Soil Conservation Service
as having said that the amount of water which the Applicant
wishes to appropriate would have a negligible effect on the flow

in Towhead Creek.

9, Jim Beck, Agricultural Specialist with the Helena Water
Rights Bureau Field Office, reviewed the soils of the area, and,
uses of water on Towhead Creek, and made two site inspections of

Towhead Creek and the proposed place of use.
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Mr. Beck testified that the bench area on the west side cf

Towhead Creek is ti.c ost feasible area for irrigation. He
estimated that the bench, located in the SwWkSE% of Section 18,
has 7 to 10 acres of land which can be irrigated. Mr. Beck
stated that the soils in this area are gravelly loam, with a
fairly low holding capacity of about five to six inches.

Mr. Beck suggested that, due to the gravels'close to the surface,
the Applicant should focus on grass and alfalfa to minimize the
disturbance caused by tilliny the soil. (Seg Department Exhibit
1)

Mr. Beck testified.that he feels the Applicdnt's proposed
ﬁeans of diversion are adeguate. He estimated the flow rate
which would be necessary to irrigate 10 acres with such diversion
means to be approximately 73 gallons per minute, although this
might be slightly higher depending on the design and size of the
sprinkler "gun."

Mr. Beck stated that water would need to be diverted
continuously during the peak use period of July and early August
in order to meet crop nesds, with less frequent irrigation during
the rest of the year. The total volume required for irrigating
the ten acres would be approximately 29.5 acre—feet‘for alfalfa
and 27.6 acre-feet for grass, assuming an applicatidn efficiency
of 65 percent and no effective rainfall. (See Department Exhibit
5, page 1.) This estimate includes crop needs and

evapotranspiration.
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11. Mr. Beck testified that upper Bilger diversion is a
"combination™ diversion, with a headgate which diverts surface
water into a ditch, and also a conrete pipelwhich goes beneath -
the stream and civerts subsurface water. The pipe, which is
1ocatéd about two feet below the streambed in an area downstream
from the surface water diversion, discharqeé a large percentage
of the total water diverted through the upper Hilger diversion.
Mr. Beck estimated the subsurface drain was discharging 30-50
percent of the total upper diversion amount at the time of his
site visit. (See Department Exhibit 1.)

carrie Hilger Ranch Compény has two other points of
diversion, located downstieam. These divert any surface water
which remaing in the stream arter the upper diversion, and convey
it to flood irrigate additional lands. (See Department >
Exhibit 1.)

©12. Mr. Beck testified that there is underflow in the upper
part of Towhead Gulch; that is, groundwater moving beneath the
bed of the stream. This subsurface flow is hydrologically
connected to the surface flow in Towhead Creek, due to the high
permeability of the streambed materials. (See also Department
pvhibit 1.) Mr. Beck stated that some of the.underflow may be
going beneath the subsurface pipe at the upper Bilger diversion,
but that it is not possible to gquantify the amount without
further information.

Mr. Beck further stated that applicant's proposed
appropriation would lower the water 1evel an undetermined extent
and therefore would decrease the amount of surface water which

could be diverted through the Bilger upper diversion headgate,

=197 =
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although water would ctill be diverted through the subsurface

pipe. His field report states that "1t is likely that an
upstream surface water diversion will diminish the total of the
surface and subsurface flows in a downstream reach.” (Department
Exhibit 1, page 3.)

Mr. Beck testified that he could not tell if the Objectors
would be affected by the proposed diversion, since ﬁater appears
and disappears in the Towhead Creek streambed, making flow
measurement difficult. In response to questioning, Mr. Beck
stated that flows in excess of the Objectors’' claimed water use
rights probably only occur at "high water",. based on the size of
the creek's drainage area and on personal observation. He stated
that he does not- know how often such a high water stage occurs Or
how long it lasts, since flow data is not available for Towhead
Creek.

13. T.J. Reynolds, Field Manéger for the Helena Water Rights
Bureau Fizld Office, testified that he does not know if water is
available for the Applicant's proposed project. In response to a
guestion from counsel for the Objectors, Mr. Reynolds stated that
photographs (Objectors' Exhibit 4) suggest that the Hilger Ranch
was water short, at least at that one particular time.

14. WwWilliam H. Dunham, Executive Director of the Montana
Land Reliance (a non-profit organization formed to protect
"ecologically important agricu’ zural 1ands™), testified that the
Carrie Hilger Ranch Company has donated a conservation easement
on the entire Hilger Ranch. Fe stated that the easement rules

out subdivisions, strip mines, and other forms of development,
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basically limiting the Ranch to ranching and agricultural uses;

uses which require %ater to be available for stockwatering and
irrigation requirements.,w

15. Phillip Ogle testified that he currently is leasing the
Hilger Ranch on a five-year lease for hay and pasture. He is
operating the Ranch as a unit with the Gates of the.Mountains
Ranch, which he is purchasing.

Mr. Ogle testified that irrigation on the Hilger Ranch takes
all the wate: from Towhead Creek. As much water as possible is
diverted through the upper diversion, and any water left is taken
out through the middle and lower diversions. Mr. Ogle stated
that there has never been any excess water; that all of the water
is used "from ice melt to the next snowfall."

16. Mr. Ogle testified that Hilger Ranch will be adversely
affected if its water use is limited in any way, since water is
needed to irrigate hay and pasture land and to water stock in the
fields. He estimated that it would cost $16,000.00 a year to
replace hav and pasture if they were lost due to insufficient
irrigation.

Mr. Ogle stated that additional ccncerns are the probability
that there would not be any return [low to Towhead Creek from the
Applicant's proposed place of use, and that there woul& be
difficulty in enforcing priorities on Towhead Creek. He alleged
that the Objectors have had difficulties wifh the Applicant over
access to the upper Hilger divers;on, and that cooperation might

not occur. He stated that the Objectors could not readily

o
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monitor the Applicant's diversions from the stream, since the
Bilger headgates are not equipped with weirs or other measuring
devices.

17. Bryan Hiiger, co~owner of the Carrie Hilger Eanch
company, testified that he has been familiar with the Towhead
Creek area all of his life (since 1912). Be testified that flows
in Towhead Creek are "real erratic", but that there is not much
water in the creek except at flood stage and high water. He
stated that tne Hilger Ranch uses all of the water in the creek
except in flood stage, and that there is never any water over and
above the Hilger diversions in the June to October irrigation
period.

Mr. Hilger testified that any runoff from Applicant's
proposed irrigation use would drain toward the West, rather than
returning to Towhead Creek. He added that any loss of water
would cut down the Hilger Raach's hay prdduction even in a normal
year, and especially would affect the Ranch in a dry year.

In response to.a guestion from the Applicant, Mr. Hilger
testified that the Hilger Ranch has always diverted water through
its middie ditch, but has not diverted through the upper
diversion until more recent years.

18. Nick Bilger, co-owner of the Carrie Hilger Ranch
Company, testified that he has been familiar with Towhead Creek
since 1905. He testified that high water in the spring is
completely diverted through the three Hilger points of diversion,

and is used for hay and stock.

-14-
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19. Violet Nelson, co-owner of the Carrie Hilger Ranch
Company, testified that she has had 62 years of experience on the
Bilger Ranch and Towhead Creek. She testified that Hilger Ranch
diverts all of the water in Towhead Creek, and has done so for at
least 40 years. She stated that Hilgers purchased "the old
Kupfer water right", which was diverted partly at the middle
ditch, and that Hilger Ranch has a right to the water through 40
years of use, in any case. Mrs. Nelson stated that she thinks
there is a water right for the upper diversion.

Mrs. Nelsen testified that the flood stage on Towhead Creek
is of short duration--from 5 days to two or three weeks--and that
the flood waters are completely diverted by the middle and lower
Hilger diversions. She stated that the water always reaches the
hay fields, including water from the upper diversion, and alleged
thét the area irrigated from the upper diversion produced about
200 tons of hay per year prior to the recent drought. (See
Objectors' Exhibit 5.)

20, The parties in this matter gave conflicting testimony as
to whether the Hilger ranch has a right-of-way for.its upper
diversion ditch, whether the Hilger Ranch has an easement for the
road which apparently parallels some part of the upper ditch, how
long the ditch and the road have been in existence, and whether
or not the Applicant has cooperated, or is required to cooperate,
with the Objectors on access to the upper Hilger Ranch diversion.

tTestimony of Howard Anson, Phillip Ogle, Violet Nelson.)

pased upon the foregoing Findings of Fact arnd upon the record

in this matter, the Hearing Examiner makes the following:

- 15 -
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PROPOSED CONCLUSIONS OF LAW

1. The Department gave proper notice of the hearing, and all
relevant substantive and procedural requirements of law or rule
have been fulfilled,'therefore the matter was properly before the

Hearing Examiner.

2. The Department has jurisdiction over the subject matter
herein, and all the parties hereto. .

3, The Department shall issuc a Beneficial Water Use Permit
if the Applicant proves by substantial credible evidence that the

following criteria are met:

(a) there are unappropriated waters in the source
of sapply:
(i) at times when the water can be put to the
use proposed by the applicant,
in the amount the applicant seeks to

(it
apypropriate; and
0 (iii) throughout the period during which the

applicant seeks to appropriate the amount
requested is available;

(b) the water rights of a prior appropriator will

: not be adversely affected;

(c) the proposed means of diversion, ccnstruction,
and operation of the appropriation works are
adeguate;

(d) the proposed use of water is a beneficial use;

(e) the proposed use will not interfere -unreasonably
with other planned uses or developments for
which a permit has been issued or for which
water has been reserved.

4. The use proposed by the Applicant, irrigation, is a
beneficial use cof water. See MCA § 85-2-102(2) (1985), Sayre V.
Johnson, 33 Mont. 15, 88 P. 389 (1905) .

5. The proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has been

issued or for which water has been reserved.

O o
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6. The proposed means of diversion, construction, and

operation of the appropriation works are adequate. See Findings
of Fact 6, 10.) The Applicant has a definite plan in mind,
although he does not yet know the specific make, model, etc. of
his pump system: his testimony provides sufficient information
that a finding of general "adequacy" of the system may be made.

See generally State ex rel. Crowley v. District Court, 108 Mont.

89, 88 P.2d 23 (1939).

7. The question of whether the Objector Carrie Hilger Ranch
Company has acquired the needed easements for its upper diversion
ditch (Finding of Fact 20) is not one which needs to be addressed
in this forum. As a general matter, easements across land of
another can be obtained for the conduction of water. See

0 Constitution of Montana, Article IX, § 3(2); MCA § 85-2-414
(1985); MCA § 70-30-110 (1985).

Whether or not Carrie Hilger Ranch Company has obtained the
needed easements cannot be determined from the record in this
matter, nor is it necessary to do so, since the existence or
nonexistence of a ditch right does not determine the validity of
a claimed use right. Water rights are wholly distinct and

severable from ditch rights. See Connolly v. Harrell, 102 Mont.

295; Smith v. Kristan, 153 Mont. 325 (1969); O'Connor v. Brodie,

153 Mont. 459 (1969).
8. The Applicant has not provided substantial credible
evidence that there are unappropriated waters in the source of

supply, at times when the water can be put to the use proposed by

O
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the Applicant, in the amount the Applicant seeks to appropriate,

and that the amount requeéted is available throughout the period
during which the Applicant seeks to appropriate. |

Since no flow data is available for Towhead Creek, the only
evidence in the reco-d councerning water availability is the
testimony of the parties and the witnesses at the hearing in this
matter. Both Department witnesses testified that they do not
know if there is any water available for the Applicant's proposed
appropriation. (See Findings of Fact 12, 13.)

The Applicant did not provide any flow measurements or any
estimates of flow. He based his testimony on the availability of
water upon allegations that the Objector Carrie Hilger Ranch
Company does not have a valid water right at its upper point of
diversion, that the Hilger Ranch is'not beneficially using the
water because the ditches (especially the upper one) are so
inefficient that all of the water leaks out before it reaches the
fields, and that installation of the subsurface pipe at the upper
Hilgér diversion has freed surface water which is available for
appropriaticn. (See Finding of Fact 8.)

From the testimony of the Objectors, it appears that the
Hilger Ranch has established a pre-1973 use right at the upper
diversion. Whether or not Hilger Ranrh has obtained any
necessary easements for the diversion and the ditch is irrelevant
in the present context, since a water use right is not
invalidated by a flaw in the easement: rights. {From the evidence

ir the record, the Hilger Ranch probably could utilize their

- 18-
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claimed rights in the absence of the upper diversion, since they

apparently did so prior to installation of the upper diversion
somewhere around 1952.)

The Applicant's testimony that the Hilger Ranch is not
beneficially utilizing the water it diverts is contradicted by
the testimony of Phillip Ogle, Bryan Hilger, Nick Hilger, and
Violet Nelson, (see Findings of Fact 15 through 19), all of whom
testified that the water.is being used for stockwatering and
irrigation. 1In addition, photographs introduced by the Objectors
show water traveling through at least a portion of the upper
diversion ditch (Objectors' Exhibit 4, photo Nos. 4, 5, 6), and
also indicate that some amount of water reaches the places of use
for irrigation purposes. (See Objectors' Exhibit 4, photo Nos.
7, 8, 11, 12. Comparison of the fields witﬁ the surrounding
landscape indicates the areas which have been irrigated.)

It is possible that the Hilger diversion systems are v=ary
inefficient ‘(the ratio of claimed volumes to claimed acres of
land is quite high, see Objectors' Exhibit 3). However, any
determination on the reasonableness of the Hilger means of
diversion must be made in the ongoing adjudication or another
forun. Until then, the statements of Claim of Existing Water
Rights which have been filed by the Carrie Hilger Ranch Coumpany
provide prima facie evidence which has not been overceme b the
Applicant's testimony.

Instal. =%ion of tﬁe pipe which provides subsurface water to
the Hilger upper diversion may result in less surface water being

diverted. However, any surface water which makes it by the upper

-19 -
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diverzion is diverted at the m.ddle or lower Hilger. diversions,

except possibly at flood stage. (See Findings of Fact 15, 17,
18, 19.) Therefore, any additional surface flow which may have
resul ted from the installation of the subsurface pipe is being

&

claimed by the Hilgers to f£ill their prior use rights.
It is not possible‘to determine from tine record in this
matter whether the diversion of subsurface water falls within the
Hilgers' claimed use rights, or is a post-1973 water use for
which a permit is necessary.
9. The Hearing Examiner does not conclude, on the basis of

the foregoing discussion, that there are nc unappropriated waters

rh

in the source of supply. 1In the absence of flow data, there
remains a possibility that there are waters above and beyond the
amounts already claimed by the Objectors in this matter and other

rior appropriators such as Tim Babcock and Sieben Ranch

Lo

Companv. In view of the Carrie Hilger Ranch Company's diversion
methods, specifically the lack of any measuring device on their

pipe and headgates (kinding of Fact 16), it is also pcssible that

e

the Hilger Ranch is diverting waters in excess of their claimed

r
n

use rights.
However, in an Application for Beneficial Water Use Permit,
the Applicant carries the burden of proof on the existence of
unappropriaﬁed waters. The Applicant has failed to sustain his
burden of prcof in the present instance.
i0. The Applicant has not -provided substant:izl credible

evidence that prior appropriators will not be adversely affected.



The Applicant has not provided evidence to show tnat his

-pxoposed appropriation will not divert water which is needed by

senior users. See discussion supra, and Finding of Fact 8.

Therefore, based upon the foregoing Findings of Fact and

Conclusions of Law, the Hearing Examiner makes the following:

PROPOSED ORDER

Application for Beneficial Water Use Permit No. 27665-s41I by

Howard Anson is hereby denied.

DONE this < 1-° day of Apr: , 1986.

—

=3 = A )1 :
220, L iV
Peggy Bl Elting, Hearing Examiner

Department of Naturaﬁ Resources
and Conservation

1520 E. 6th Avenue

Helena, Montana 59620

(406) 444 - 6612

NOTICE
This proposal is a recommendation, not a final decision. All
parties are urged to review carefully the terms of the proposed
permit, including the legal land descriptions. Any party
adversely affected by‘the_Proposal for Decision may file
exceptions thereto with the Hearing Examiner (1520 E. 6th Ave.,
Helena, MT 59620); the exceprions must be filed within 20 days

after the proposal is served upon the party. M.C.A. § 2-4-623.

<
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Exceptions must specifically set forth the precise portions
of the proposed decision to which excepticn is taken, the reason
for the exception, and authorities upon which the exception
relies. No final decision shzll be made until after the
expiration of the time period for filing exceptions, and the due

consideration of any exceptions which have been timely filed.

Any adversely affected party has the right to pres=ant briefs and
oral arguments before the Water Resources Administrator, but
these requests must be made in writing within 20 days after
service of the proposal upon thé party. M.C.A. § 2-4-621(1).
Oral arguments held pursuant to such a request will be scheduled
for the locale where the contested case hearing in this matter
was held, unless the party asking for oral argument requests a

different location at the time the exception is filed.

-22 -
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
} ss.

County of Lewis & Clark )

Sally Martinez, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on (. 2o <( 29 , 1986, she deposited in the United
States mail, first class mail, a Proposal for Decision, an order by
the Department on the Application by Howard Anson, Application No.
57665-s411, for an Application for Bcnef icial Water Use Permit,
addressed to each of the following persons O agencies:

1. Howard Anson, P.O. Box 4554, Helena, MT 59604

2. Carrie Hilger Ranch CO.. p.0. Box 784, Helena, MT 590624-0784

3. Bill Ogle, 5860 Collins Dr., Helena, MT 59601

A. Lester H. Loble II., Loble & Pauly, P.C., P.O. BOX 176, Helena,

MT 59624-0176
5. T.J. Reynolds, Water Rights Bureau Field Office Manager, Helena,

MT (inter-departmental mail)
6. Peggy A. Elting, Hearing Examiner (hand-deliver)
7. Gary Fritz, Administrator, Water Resources Division

thand-deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by 273 A e

_a”
/

/oy ST >7f;;;
./_

o+
~
[

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

On this ;f?'?f day of {ﬂLiafjf , 1986, before me, a Notary
public in and for said state,/ personally appeared Sally Martinez,
tnown to me to be the Hearings Recorder of the Devartment that
executed this instrument or the persens who executed the instrument
on behalf of said Department, and scknowledged to me that such
Department executed the same. ;

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.

Notary Public for the State of Montana
Residing at __L ¢ ngtana

My Commission expires _1i°

CASE #2705 Q



BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % % *x %k kx %k %k %k %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER
NO. 27665-s411 BY HOWARD ANSON )

k *k % % %k % % % k %

On April 2, 1984, the Department of Natural Resources and
Conservation issued a Show Cause Order to Objectors Montana Pover

Company (hereafter, "MPC").

I. Memorandum of Cause by MPC

A. MPC's response to the Show Cause Order also reasserted
several of their arguments made in response to the Proposal for
Decision in Don Brown. The Department incorporates its response
to MPC's arguments numbered 2, 3, 6, 8, 10 as set forth in the

Final Order in Don Brown, April 24, 1984.%

x These MPC arguments are:

2. Unappropriated water in the proposed source is
non—-existent. _ ' :

3. Property rights will be adversely affected.

6. FPEvidence shows the Power Company's water rights are
presently not being satisfied.

." The Order changes the statutory burden of proof.

10. All Final Orders issued by the Department are
afflicted with errors of law and are otherwise improper., and
the Power Company has appealed every Final Order which
adversely affects its rights.

MPC's argument number 10 is too vague to be responded
to with particularity. MPC suggests the hearing officer look
at the docket as evidence that MPC has presented arguments
that Don Brown is afflicted with errors of law or otherwise
improper. MPC's complaint, however, is still too vague to
provide the Department any substantive clue as to the errors
MPC claims infect Don Brown.



B. MPC's most fundamental objection is that the Show Cause

Orders are beyond the DNRC authority. This is incorrect. The

Department will first address this issue, settling the arguments

numbered 1 and 11 raised by MPC.?

(1) Statutory Authority

Among the duties mandated to be carried out by the Department

by broad legislative delegation of authority is MCA

§ 85-2-112(1), (2).
"The Department shall:
(1) enforce and administer this chapter and rules

adopted by the board under 85-2-113, subject to the

powers and duties of the Supreme Court under 3-7-204;.

(emphasis added)
(2) prescribe procegures, forms, and requirements for
applications, permits, certificates...and proceedings

under this chapter...". (emphasis added)

The only limiting language refers to MCA § 3- 7 204. That section

ﬂfrefers to the superv151on by the Montana Supreme Court of the

| act1v1t1es of the water Judge, water masters, and a55001ated
”“;personnel 1uM;mplement1ng thls Chapter and T1t1e 85 Chapter 2,
dﬁPart 2... i Addltlonally, the statute provides for the Supreme

Court to pay the expenses of the water court and staff. Clearly,

MCA § 3 7 204 has no bearlng on Departmental authorlty to

admlnlster the new approprlatlons program

=5 These MPC obgectlons are.ta:ﬁ ,
) B 1.;-The Department has acted beyond its authorlty.
.+~ 11, The Order.is a denial of due process and equal
protectlon guaranteed by both the federal and state

-const1tut1ons. 5 o

oM Bkl B



With regard to enforcement and administration of the Water
Use Act, Chapter 2, there is no limiting statutory provision.

The Department must act, in furtherance of the Act's policies and
according to its own procedural guidelines under the authority of
the statutes and limited only by applicable Board Rules.

The Board has adopted, effective April 27, 1984, procedural
rules for watei right contestéd case hearing.? Thus, cufrently,
the guiding statutory and regulatory authority islthe Water Use
Act, the Administrative Procedures Act, and the Board Rules. MCA
Title 85, Chapter 2; MCA § 85-2-121; MCA § 2-4-601 et seq.:
Administrative Rules of Montana (hereafter, "ARM") Chapter 12,
Subchapter 2.

The Department having been expressly delegated the duty to
enforce and administer the Water Use Act, Chapter 2, the
pertinent provisions thereof frame the guestion of administrative
authority herein. The Water Use Act (hereafter, the "Act")

specifies as one of its purposes, the implementation of a

constitutional mandate. MCA § 85-2-101(2).%

;Lw;@The\result'réachédfherein-would'be_the'same.hhaer 1S T SR
.. previously effective Attorney General Model Rules 8-21,- . .- -
~ . governing contested cases. Administrative Rules of Montana .

" §§ 1-3..211—153-2250

- § 85-2-101(2) provides: "A purpose of this chapter is to
~ .implement Article IX, section 3 (4) of the Montana
.., ‘constitution, which requires that the legislature provide for
"% the administration, control, and regulation of water rights
. and establish a system of centralized records of all water
~ rights. The legislature declares that this system of
. centralized records recognizing and establishing all water
. rights is essential for the documentation, protection,
. preservation, .and future beneficial use and development of

Montana's water for the state and its citizens and for the
continued development and completion of the comprehensive

state water plan. -



The specific portions of the Act involved herein are found in
Part 3 of the Act. Therein, with certain irrelevant exceptions,
a person's right to appropriate water is limited to being
obtained through compliance with the procedures for applying for
and receiving a permit from the Department.

After July, 1973, a person may not appropriate water

except as provided in this chapter. A person may
only appropriate water for a beneficial use. A right

to appropriate water may not be acquired by any other_
method, including by adverse use, adverse possession,

prescription, or estoppel. The method prescribed by

this chapter is exclusive. :
MCA § 85-2-301 (1983). Those procedures deemed essential for
proper administration and enforcement of the constitutional
mandate are specifically detailed in the Act. See, e,qg.:
evidentiary provision in § 85-2-121 MCA (1983); notice
requirements of MCA § 85-2-307; hearing requirements of MCA
§ B5-2-309 (1983). Similarly, those substantive criteria
intended to limit and define delegated departmental duties are
explicit. MCA § 8§5-2-311, MCA § 85-2-402.°%

Otherw1se, of course, 1t is establlshed that the Act did not

change the substantlve rules and p011c1es of Montana Water Law,

o but merely gave the Department authorlty to admlnlster the

ﬁiucolleCtlon of rlghts and respon51b111t1es commonly called “water

law" 51m11ar1y to prev1ous water rlght admlnlstratlon by District

- $." Hence;, the constitutional requ1rement of meaningful standards

-~ to guide agenCJes in exercising their delegated authorities
-is clearly met., ART, III § 1, Mont._Const . Bee, discussion




Court. Castillo v. Kunneman, 39 St. Rep. 460, 642 P.2d 1019
(1982). Where the legislature intended to change previous

o substantive law, or to clarify it, the substantive features of
long-time common law were incorporated into the Act. See, §§
85-2-102(1) (2), 85-2-311, 85-2-402 MCA (1983). Othervise, the'
only differences between pre-Act law, and post-Act law, other
than those expressly codified in the Act, would be those arising
from the dlfference in the nature of an admlnlstratlve
proceeding, and a proceeding in a_Distrlct Court. {See,
Interlocutory Order, ave d Pa e ip, re: Burden of Proof,
for an example of shifting burden of proof necessarily
concomitant to the procedural differences between a_District
Court action and an administrative proceeding.)

The Act prescribes certain mandatory procedures the

Department must follow in applying the substantive determinations

‘:> required in-granting, denying, or conditioning applications for
permits and change authorizations. MCA §§ 85-2-307, 85-2-309,

To 1mpose addltlonal procedural requlsltesAh

85-2-310, 85- ~2-402.

”upon the Department would be contrary to the well known maxim -’

procedural speczflcs are 1mposed on’ certaln Department actlons;
S

and excluded 1n other grants of power, 1t is assumed that those

prov151ons were 1ntent10na11y excluded.. Stetg_gk_xell_ELégetﬁdL
y__SLetelBQerd_eilEdu_etlgn 103 Mont. 336, 62 P.2d 330 (1936).

expre551ofun1us est exclu51o alterlus‘.'l That 1s, where 3n7 ﬂ\ b T



©© with § 1-2-106 MCA (1983):

The Department's authority to strike the instant objection
without hearing arises by necessary implication from these |
statutes, and the general laws defining and circumscribing the
powers and duties of the Department. See, State ex rel,

Dragstedt v, State Board of Education, supra.

Determination of whether the MPC objections are valid has
been expressly delegated to the administrative discretion of the
Department. Where an objection is deemed invalid, the Department
has no duty to hold a hearing thereon, énd, further, the
determination of the validity of the objection is solely within
the agency's discretion. "If the department determines that an
objection to an application for a permit states a valid objection
to the issvance of the permit, it shall holéd a public hearing on
the objection...”. MCA § 85-2-309.

The only statutory limitation to guide the agency's
discretion in determining an objection's validity is the
legislative standard for minimum contents of objections.®

The objection must state the name and address of the

~ objector and facts tending to show that there are no
unappropriated waters in the proposed source, that
_ the proposed means of appropriation are inadequate,
. :that the property, water rights, or interests of the
. objector would be adversely affected by the proposed . . .
";ﬁ;appropriation,ﬂthat the proposed use of water is not
‘a beneficial use, or that the proposed use will
-interfere unreasonably with other planned uses or
‘developments for which a permit has been issued or-

"~ for which water has been reserved. MCA § g5-2-308.

‘ Interpretation of § 85-2-308 MCA (1983) must be consistent

'**'giFurthgr,'th6;6bjection;vtd’bé5timely,ﬂmust be fiiéd within
“the time limit specified by the Department in the public and
" individual notice on'the application.” MCA § 85-2-308.

6
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Words and phrases used in the statutes of Montana are
construed according to the content and the approved
usage of the language, but technical words and
phrases and such others as have acguired a peculiar
and appropriate meaning in law...are to be construed
according to such peculiar and appropriate meaning or
definition (emphasis added).

’

Because the common law of the state has given full dimension to

the bare-boned water use statutes, the statutory terms have

acquired such an appropriate meaning, e.g.: "beneficial use",

Power v. Switzer, 21 Mont. 523, 55 P. 32 (1898); Atchison V.
Peterson, supra; Allen v. Petrick, 69 Mont. 373, 222 P. 451

(1924); Toohey v. Campbell, 24 Mont. 13, 60 P. 396 (1900},

appropriative "intent"; Featherman v. Hennessgy, 42 Mont. 535,
115 P. 983 (1911); Bailey v. Tintinger, 45 Mont. 154, 122 P. 575

(1912); St. Once v. Blakely, 76 Mont. 1, 245 P, 532 (1926);

Toohey v. Cempbell, supra; "adverse affect"; Ouigley v. McIntcsh,

110 Mont. 495, 103 P.2d8 1067 (1940); unappropriated waters; Carey

v. Department of MNatural Resources and Conservation, St.
Rep. (1984); Rock Creek Ditch & Flume Co, v, Miller, 93
‘Mont. 248, 17 .24 1074, 89 ALR 200 (1933); v. United States,

263 U.S. 497 (1924),”T;,;r_,r__qf ;”‘W:,_;fr; : g“”“;jH_Jw;vn;%;._c_

Hence, in determlnlng the valldlty of objectlons, the
Department must apply the common law and statutory law of the
Act. Application of that law shows that MPC's objections are not

valld. n anmﬁrgﬂn Final Order.

Whether the facts on an objectlon tend to show any of -the

requ1red cr1ter1a 1s a mlxed questlon of fact and 1aw. The facts

necessary to allege such a tendency are frequently compllcated



and technical matters within the Department's expertise,
involving determination of the source of supply for the propdsed
use, guantification of water in that source, gquantities of the
objector's water rights and the quantity and nature of the
depletive effects of the proposed use. The legal issues involve

whether the objector has stated a legally protectible interest by
v1rtue of the facts alleged in the objectlon. Clearly these
issues fall within the reasoning set forth in Burke v. South

Phillips Countv Co-operative State Grazlnu District, 135 Mont.

209, 339 P.28 491 (1559):

Where the question involved is within the
jurisdiction of an administrative tribunal which
demands the exercise of sound administrative
discretion requ111ng the special knowledge,
experience and services of trained officers to
determine technical and intricate matters of fact,
and where a unlformlty of ruling is essential to
comply with the state's policy and the purposes of
the regulatory statute on review by the court of such
decisions by such authorities, the courts will
require only so far as to see whether or not the
action complained of is within the statute and not

arbitrary or capricious. At 218.

*'In summary, the Department must act 1n furtherance of the

pollcy of the Montana Water Use Act in admlnlsterlng and

-.__.,Eenforcmg the Act.. s 85-2- 101 MCA (1983;‘ j""rhat policys. ‘when

‘}Iead 1n conjunctlon w1th the rema1nder of,the Act and the one 51“

-hundred year old case law 1nterpret1ng prlor (but similar)

:statutes, clearly defines the substantlve water 1aw and policies

fto be applled by the Department 1n admlnlsterlng the Act.

FProcedu:ally, the-Department 15, of course, 11m1ted only'by the




of the Montana and United States Constitutions. The Department's
actions are proper according to all of these applicable |
substantive and procedural limitations.

Given the Department's specific authority to determine the
validity of objections, and the exhaustive analysis of Don Brown,
it is clearly within Departmental authority to strike MPC

objections, using whatever fair procedures the Department deems

appropriete to the case.

(2) Constitutional Avthority

Having demonstrated the clear statutory authority for
dismissing MPC's objections without hearing, the only remaining
roadblock would be if this delegated euthority were
unconstitutional. It is not. The legislative authority to so
Gelegate stems from a direct constitutional mandate that, "The
legislature shall provide for the administration, control, and
regulation of water rights and shall establish a system of
centrallzed records, in addition to the present system of local
records - MONT. CONST. art. 9, § 3. paragraph (4).

_ - 'The 1ssue 15 whether the leglslature has broached the-Montana.gw

Conetltutlon 's fundamentelﬁetructure of a trlpartlte government
by delegatlng unbrldled dlscretlon to an agency, i.e., whether

the agency is delegated fundamentally leglslatlve functions.

..;The power of the government of this state is divided -
" into -three distinct branches - legislative, = ..
" executive, and judlclal. No person or persons

gj.charged with the exercise of power properly belonglng
" to one branch shall exercise any power properly

.g:belonglng to either of the others, except as in this

" ‘constitution expressly d1rected or permltted. MONT.

CONST. art. 3. § 1.

1,



of course, the analysis begins with the fundamental .notion

that an act is presumed constitutional, prima facie. OState v.

o Stark, 100 Mont. 365, 52 P.2d 890 (1935). The test for proper
legislative delegation of authority to an administrative agency
was set out in Bacus v, Lake County, 138 Mont. 69, 354 P.2d 1056

(1960); Douglas v. Judge, 174 Mont. 32, 568 P.2d4 530 (1977); and
recently affirmed as controlling in T. & W. Chevrolet v,

Darvial, 39 St. Rep. 112 (1982). The Court stated in Bacus:

..When the legislature confers authority upon
an administrative acency it must lay down the policy
or reasons behind the statute and also prescribe
standards and guides for the grant of power which has
been made to the administrative zgency. The rule has
been stated as follows:

'The law making power may not be granted to an
adninistrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers of an administrative body with
respect to the administration of statutes, the
legislature must ordinarily prescribe a policy,

‘:) standard, or rule for their guidance and must not
vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in this regard is
1nva11d....'.

5 suolong e § I the case of g
: 'rs, 76 Mont. 305, 314, 315 247
"P.162, 164 th1s court has stated:
R . 'We think the correct rule as deduced from the
;:Tbetter authorities .is that if an act but authorizes
- the administrative office or board to carry out the -
. definitely expressed will of the Legislature,
although procedural directions and the things to be
~ done all specified only in general terms, it is not
_vulnerable to the criticism that it carries a
delegatlon of legislative power.' This rule has been
~approved in Northern Pacific R. Co. v. Bennett, 83
~ Mont. 483, 272 P. 987; Barbour v. State Board of
- Education, 92 Mont. 321. 13 P.2d 225; State ex rel,
‘City of Missoula v. Holmes, 100 Mont. 256, 47 P.2d
624, 100 A.L.R. 581; State v, Andre, 101 Mont. 366,
P.2d 566; mwmmn
103 Mont 487, 63 P.2d 141;, and Thompson v. Tobacco.
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'approprlately admlnlster the act. -

Root Co-op State Grazing District, 121 Mont. 445, 193
P.24 B8ll. See also State v. Johnson, 75 Mont. 240,
243 P. 1073. At 7B (citations omitted), 80.

The Water Use Act falls into the category described above,
wherein the legislature has delegated to the Department authority
to carry out the definitely expressed will of the legislature..
although the procedural directions aré expressed in only general
terms when such is the case, the agency is free to use its
diseretion procedurally. State v. Stark, supra.

In T & W Chevrolet, supra, the'eourt applied the test of
Bacus and Douglas, and found that a statute and administrative
regulations thereunder designed to curb "unfair or deceptive acts
or practices in the conduct of any trade or practice..." was not
so0 vague as to be an unconstitutionally prohibited delegation of
authority to the Montana Department of Commerce, the Federal
Trade Commission or the Federal Courts. In doing so, the court
pointed out that the nature of the practices sought to be

prohibited demanded the use of general language, but that the

'well developed case law, amassed over 30 years. had sufflclently-

glven shape and deflnltlon to the terms of the act so as to vest
the general terms w1th the requ131te meanlng for the agency to

e

The T & W Qheyrglgt case summarized the holdings in Douglas

and Bacus as holding that, "...a legislature must prescribe with

reasonable clarlty the 11m1ts of power delegated to an
admlnlstratlve agency . At 1369.; In ‘citing to a Washlngton

case, the I & H court quoted the follow1ng language:




...The language of the amended federal act...has been
with us since 1938. The federal courts have amassed
an abundance of law giving shape and definition to
the words and phrases challenged by respondent. Now,
more than 30 years after the Supreme Court said that
the phrase 'unfair methods of competition' does not
admit to 'precise definition', we can say that
phrase, and the amended language has a meaning well
settled in federal trade regulation law... The
phrases 'unfair methods of competition' and unfair or
deceptive acts or practices have a sufficiently well
established meaning in common law and federal trade
law, by which we are guided, to meet any '
constitutional challenge of vagueness. At 1370.

Further, the Court pointed out:
When reviewing the constitutionality of a given law,
it is important to keep in mind the basic premise,
well recognized in Montana, that the
constitutionality of a legislative enactment is prima
facje presumed, and every intendment in its favor
will be made unless its unconstitutionality appears

beyond a reasonable doubt. I & W Chevrolet, at 1370.

in the instant case, the vast bibliography of Montana Water
Law more than sufficiently defines the terms used in the Water
Use Act so that the Department may readily ascertain the specific
and plain language thereof, and administer the same_in accordance
withufhe 1egi$1ative.intent,E-Héhée, the.bepartméhfuhés'no doubt

that the authority it has been delegated by the Act is fully

e s

':;iiﬁiﬁ t%eﬁiégiélé£ﬁte‘§ Eéﬁétitutidhai aﬁthbriiytfovdéleéété;:'i*

wé§ p£6peri§ déiééété6; énd'has”béen properly exercised herein.
Having applied the well articulated Montana law to the

allegations of MPC, the Department determined that the objections

were not'valia,iahd7under the clear terms of the Water Use Act,

12



MCA § 85-2-309, nolhearing thereon is neceesary.’

‘:> MPC's due process argument is without merit. MPC was given
more than ample opportunity to state a valid objection, and
simply failed to do so. The Department has afforded MPC far more
procedural protection than is constitutionally necessary, under

both the state and federal constltutlons. The Department made
clear why MPCfs_objectlon is not valld, hav1ng prov1ded MPC
specific basis to respond to in the. show cause order.

MPC, instead, has merely repeated vague shot-gun arguments
alleging that the Department does not have the authority
expressly delegated to it by § 85-2-309 MCA (1883).

The fair notice and meaningful opportunity to respond

regquirements of due process have been met several times over.

See, Ahrams v. Feaver, 41 St. Rep. 1588, 685 P.2d 378 (1984);
(:D Fuentes v. Shevin, 407 U.S. 67, 92 5. Ct. 1983 (1972).

MPC's equal protection allegation is similarly frivolous. To

accede to MPC's demands would in fact be settlng MPC above the

) law, denylng other ob3ectors equal protectlon by 1mmun1z1ng MPC

wa,JE

from the requ1rements the class of all other objectors must meet;

7 Contrast this situation with Douglas v. Judge, 174 Mont. 32,
.. 568 P.2d 530 {1977), where the court found that a delegation
. of authority to loan state money based on an unbridled agency

~determination of a project being "worthwhile®™ was an

’;unconst1tut1ona1 delegation of authorlty.; There, the
substantlve 4ssues had not been so long subject to common law
“Shaped and deflned prlor

definition~as to have already been
to the‘statutory enactment. i ;

ya1ia objectlon ‘in order_for theﬁ”ighhfto'a;hearihg:tof?“f*”




arise. See, e.g.? Application for Water User Permit No, 53972 by
: g Linda J. Seed, Applicati : ficial Wal u
Permit No. 47841-g76M by John A, March, Jr..

C. MPC alleges that the Department has an independent duty
to ascertain the viability of each application, regardless of
whether the Department's duty to hold a hearing arises. See, MPC
issue No. 4._ The Department agrees and has fulfilled that duty
in-the instant case. |

The allegation that, "The Powef compeny aod the Department
have ofttimes learned of deficiencies of an application during a
hearing" has no bearing herein.

D. MPC further objects to the various Departmental functions
performed in carrying out the Water'Use Act. See, MPC issue
No. 5. The roles played by various Department offices and
employees are reasonable and necessary to administer the Act.
Further, the roles of Departmental staff experts, hearing
examiner, and final decision makers are oontemplated by the
Admlnlstratlve Procedure Act._ See, MCA § 2-4-611; 2-4-614(1) (f);

""2 4-621. LA | . .
5,§}£,; The fact that the precedent re11ed on by the DePartment-~f¥
‘ihes not been afflrmed by a court is of no consequence. - See, MPC
Issue No. 7. Uot11 that Departmental action is overruled, it
remains a valid guioeline for the Department in assuring agency
actlons are reasonable in treating 51m11ar1y 51tuated

- appllcatlons con51ekent1y. | '_‘"' N

o Fa The Show Cause Order nelther changes the statutory burden
 :eof proof nor deprlves MPC of any of 1ts water rlghts.--ﬁaﬁ MPC
issue No.‘B. MPC has not been burdened W1th any standard of

14



proof, but merely has been required to do what all objectors must
do in order for the right to a hearing to arise - state a valid
objection. MPC has been given ample opportunity to submit a
valid objection to the Department. It has failed to do so.
Hence, the right to participate in a contested case hearing as a
 party- objector does not arise. § 85-2-309 MCA (1983). |
r__Gr; The fact that MPC alleges 1t seeks to protect 1ts ability
to generate power for its customers is not germane. See, MPC
issue No. 9. MPC's rights and power generation capacity are
being protected by the Department already. It simply cannot
expand those rights by insinuating the size of its customer base
somehow insulates it from the minimum duty of all objectors - to
state a valid objection. Every objector and applicant before the
Department seeks to protect beneficial uses of water for the
benefit of the individual appropriator, customers thereof, or the

general public. Where the legislature intends the Department to

o include economlc beneflts 1n the permlttlng procedure, 1t

_'expressly s0 states._ See s 85 2 311(2)(a) (B) MCA (1983). The R

'3-j:Perm1t_1n 1ssue hereln 1s_not subject to that statutory 1anguage.

WHEREFORE, based on the foregoing and'on the records on file

with the Department, the Debartmeot hereby issues the following:




1. MPC's objections to Application No. 27665-5411 by Howard

Anson are hereby declared invalid and are stricken.

2. The other objections filed hereto remain valid.
Therefore, the Department will contact the remaining objectors

regarding settlement or hearing in this case.

DONE this __/ _ day ofM!.lQSL
Gary Fritz, ;iministraté%

Water Resourtes Division

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6601




AFFIDAVIT OF SERVICE

STATE OF MONTANA )
) ss.
County of Lewis & Clark )}

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conseryvation, being duly sworn on oath, deposes and
says that on Q!GU-%; = , 1984, she deposited in the United
States mail, ; 1 mail, an order by the Department
on the Application by Howard Anson, -Application No. 27665-5411, for

an Application for Beneficial Water Use Permit, addressed to each of
the following persons or agencies:

1. Howard Anson, P.O. Box 4554, Helena, MT 55601

2. Montana Power Co., 40 East Broadway, Butte, MT 59701

3. ¥. Paul Stahl, Attorney, 301 First National Bank Bldg., P.0. Box
1715, Helena, MT 59624 Alawnd el

4. cCarrie Hilger Ranch Co., c/o Lester H. Loble, II, P.O. BOX 176,
Helena, MT 59624 4}

5. T.J. Reynolds, Helena Field Office, (inter-departmental mail)

6. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND
‘::) CONSERYATION
7
by . ~£&ﬂééh/

" STATE OF MONTANA )
‘ } ss.
County of Lewis & Clark )

- On this 37Ta - day of f\m , 1984, before me, a Notary
public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department

.executed the sane,
%, 9 /N, WITNESS WHEREOF, I have hereunto set my hand and affixed my

-----

;’\§OffiCi$1 sea1, the day and year in this certificate first above

f Sypeittep. ‘
A = vvén,v\ P
5 L8 .
*, v N ‘\‘ B - ¢ CL—M
W A, el ]
Ty Dyt ‘o\ ' 'Notary Public for %he State of Montana
Bagygen: 5 Residing at _H __~ ', Montana

My Commission expires /[/-2./-

.
Ao



BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
' - OF THE STATE OF MONTANA

* & % % % * & k & *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER TO SHOW CAUSE
NO. 276€5-s411 BY HOWARD ANSON )

* % ® % k * kx &k % &

The objection filed with the Department of Natural Resources
and Conservation by the Montana Power Company to the above-named
application is jdentical in language to a number of objections
previously filed by this entity with respect to similar
applications. These objections all claim generally that there is
a lack of unappropriated water available for the applicants’
purposes, and that diversions made pursuant to these applicants’'
plans would result in adverse affect to the water rights claimed
by the Montana Power Company. See MCA 85-2-311(1a) and (1b).

No claim is made either expressly or by implication in the
present objection that the Applicant's proposed use is not a
beneficial one, or that the Applicant's proposed means of
diversion are not adequate for his purposes. See MCA 85-2-311(1d)
and (1c). Nor has the Department in its own behalf indicated any
concerns for the existence of these statutory criteria for a new

water use permit. Sce generally, MCA 85-2-310(2).



- Commencing with the Proposal for Decision In _re Brown, and
‘continuing through a number of apﬁlicatiens where the Montana
Power Company presented evidence at hearings held pursuant
thereto, the Department of Natural Resources and Conservatlon has
‘coneihded that the scope and extent of Montana Power Company's
rights to the use of the water resource as indicated by the
evidence therein did not warrant denial of the respective
applications for new water use permits. Since the instant
objection alleges gsimilar matters to those involved in prior
hearings, hearings on the factual issues suggested by the present
controversy threaten a waste of time and undue time and expense to
the parties involved. See generally, MCA 2-4-611¢(3) (1981); MCA
85-2-309 (1982). The principles of starie decisis dictate that
Montana Power Company be compelled to make a preliminary showing
that its objection to the instant application has merit.

WHEREFORE, the Montana Power Company is hereby directed to
shoﬁ cause why its objection should not be stricken and the
instant application approved according to the terms thereof. Said
Objector shall file with the Department within 20 days of the
service of this Order, affidaéits and/or other documentation
demonstrating that the present Applicant is not similariy situated
with respect to pr1or applicants for whom permits have been
proposed over thls Objector s objections; and/or offers of proof
as to matters not presented in prior hearings, which matters
compel different results herein; and/or argument that the proposed

dispositions in such prior matters were afflicted by error of law



or were otherwise'improper; and/or any other matter that
‘:> dembnstréﬁés that the present objection states a #aiid cause for

denial or modification of the instant application.

DONE this 2!‘”‘ day of A'#)A | , 1984,

(G oy ik

Gary Fritz ministrator

Water Resources Division

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6605



AFFIDAVIT OF SERVICE
ORDER. TO SHOW CAUSE

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on , 1984, she deposited in the United
States mail, mail, an order by the Department
on the Application by“Howard Anson, Application No. 27665-s411, for
an Application for Beneficial Water Use Permit, addressed to each of
the following persons or agencies:

1. Howard Anson, P.0. Box 4554, Helena, MT 59601

2. Montana Power Co., 40 East Broadway, Butte, MT 59701

_3. K. Paul Stahl, Attorney, %01 First National Bank Bldg., P.O. BOX
1715, Helena, MT 59624

4. Carrie Hilger Ranch Co., c/o Lester H. oble, II, P.O. Box 176,
Helena, MT 59624

5. T.J. Reynolds, Helena Field office, (inter-departmental mail)

6. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND

CONSERVABION
by_AﬁzéézizngZf:;zizgééﬁ_,

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

On this Mday of M_, 1984, before me, a Notary

Public in and for said state, personally appeared Donna Elser, known
to. me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same. :

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

written.

for the State of Montana
» Montana

Sy

g

Notary Publi
i . Residing at
' My Commission expires





